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NASD Dispute Resolution

In the Matter of the Arbitration Between:

Ott111a Dee Baldwin, Trustee Case Number: 05-02573

of the Ottilia Dee Baldwin Revocable Trust
Claimant, :
V. ‘ ‘ Hearing Site: Indianapolis, Indiana

Wachovié Securities, LLC and
Dennis Bielfeldt
' Respondents.

Wachovia Svecurit'ies, LLC and
Dennis C. Bielfeldt,

Third-Party Claimants,
V.
‘ Ottilia Dee Baldwm and Joanna Sunderland,
L . Co-Trustees of the Ottilia Dee Baldwin
. Revocable Trust, and Joanna Sunderland,
. AttOrney-m-Fact for Ottilia Dee Baldwin, .

Third-Party Respondents.

Nature of the Dispute: Customer vs. Member Firm and Associated Person

REPRESENTATION OF PARTIES

Ottilia Dee Baldwin (“Baldwin”), hereinafter referred to as “Claimant”: Andrew Stoltmann,
Esq. of Stoltmann Law Offices, P.C., located in Chicago, Illinois.

Joanna Sunderland (“Sunderland”), hereinafter referred to as “Third-Party Respondent”: Andrew
Stoltmann, Esq. of Stoltmann Law Offices, P.C., located in Chicago, Illinois.

Wachovia Securities, LLC (“Wachovia”) and Dennis Bielfeldt (“Bielfeldt”), hereinafter
collectively referred to as “Respondents”: Beverly Jo Slaughter, Esq. of Wachovia Securities,
LLC, located in Richmond, Virginia.

CASE INFORMATION

Statement of Claim filed on or about: May 16, 2005
Baldwin signed the Uniform Submission Agreement: May 4, 2005

Wachovia and Bielfeldt jointly filed a Statement of Answer and Counterclaim on or about:

August 3, 2005.
Wachovia signed the Uniform Submission Agreement on: August 3, 2005
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Bielfeldt signed the, Unlform Subm1ss1on Agreement on: July 29, 2005
Claimant filed an Answer to Respondents Counterclaim on or about: September 28,2005

Claimant filed a Motion for Sanctions for Failure to Produce Documents as Ordered by the Panel
on or about: November 3, 2005

Respondents filed a Response to Claimant’s Motion for Sanctions on o about: ‘November 8,
2005

CASE SUMMARY

Claimant asserted the followmg causes of action: omission of facts breach of fiduciary duty,
negligence, failure to supervise, common law fraud and misrepresentation, breach of contract
and Respondeat Superior, and violation of the Indiana Securities Act and NASD rules. The-
causes of action relate to unauthorized trading of various securities including, Bank of America,
Citigroup, Duke Energy, Thornburg Mortgage, WPS Resource and Bank Deposit. Claimant also
asserted that due to these unauthorized trades, Claimant now owes $101,656.00 in capital gain -
taxes to the State of Indiana and $410, 654 00 in long-term capital gain taxes to the U.S.
Government for tax year 2004.

Unless specifically admitted in their Answer, Respondents, Wachovia and Bielfeldt, denied the
allegations made in the Statement of Claim and asserted various afﬁrmative defenses:

1. Claimant entered mto agreements with Wachovra regardlng the investment accounts The
economic, loss doctrine, which precludes recovery in tort where a contractual relatronshrp
exists and where the ¢omplainant seeks compensation for purely economic: losses, bars -
Claimant from direct recovery under the common law tort claims and from derivative
recovery under a theory,of respondent superior.

2. Wachovia is not lidble to Claimant for negligent supervision because Wachovia had
established procedures, and a system for applying those procedures, that were designed to
prevent and detect the alleged violations at issue in this case.

3. Any losses suffered by Claimant resulted from her own actions or the actions of persons or
entities that were not affiliated with Respondents, thereby barring any recovery against
Respondents.

4. Claimant is barred from any recovery because she directed, authorized and consented to,
acquiesced in, or ratified the transactions in question.

5. Claimant is barred from recovery because she ultimately controlled investment decisions in
the accounts.

6. Claimant is barred from any recovery because she failed to mitigate her alleged damages.

7. At all times material, Claimant knew, understood and accepted the risks associated with the
transactions at issue.

8. Claimant is barred from recovery because she was apprised fully of the nature and risks of
their investments, and all facts material to their investment decisions, through
correspondence, prospectuses, discussions and meetings with Respondents.

9. Claimant is barred from recovery because the Statement of Claim fails to state a claim upon
which the arbitrators can grant relief.

10. Claimant failed to exercise the requisite degree of diligence and care that a reasonable
investor would exercise under similar circumstances. As a result, Claimant’s claims, which
are all premised upon breach of fiduciary duty, are barred in whole or in party by Claimant’s
failure to exercise due diligence of reasonable care.
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11. Claimant has failed to state a claim with respect to any entitlement to punitive damages
under either federal or state law.

12. Claimant is barred from recovery by the doctrine of laches in that Claimant knew of the
risks attendant to the investments at issue, and with full knowledge, accepted those risks.
Claimant is now barred by the doctrine of laches from proceeding with the claims.

~ 13. There is no cause of action for violation of SRO rules.

Respondents’ Third-Counterclaim assert'edI that Ottilia Dee Baldwin and Joanna Sunderland, co-
trustees pursuant to the Trust Agreement, entered into written agreements with Respondents on
or about July .9, 2004. Per their written agreement, Claimants were to indemnify and hold
harmless the Respondents from any liability for effecting transactions of the types specified by
the co-trustees in the agreement pursuant to the instructions given to Respondents by the co- -
trustees. ~ While Respondents maintain that they are not liable to Claimants under any
circumstances, to the extent that the Trust Account sustained actual losses and Respondents are
held liable for those losses, the co-trustees, Ottilia Dee Baldwin and Joanna Sunderland, are
liable for Resporidents for contribution because they were caused by the actionable conduct of
Baldwin and Sunderland

In their Answer to Respondents’ Counterclaim, Claimant and Third-Party Respondent, Joanna
Sunderland (“Sunderland”), asserted that NASD has no jurisdiction over Sunderland, as
Sunderland was not a client of Wachovia and did not subject herself to the jurisdiction of NASD
Dispute Resolutién., Claimant re-asserts her claims as stated in her Statement of Claim, and
“further-asserts that: Respondents Counterclaim is frivolous, ment-less and designed to mtlmldate

o and harass* the Clalmant

RELIEF REQUESTED

Baldwin requested up to $999,999.00 in compensatory damages; an unspecified amount in
punitive damages; costs and attorney’s fees, including witness fees, expenses and accounting
fees; disgorgement of commissions and fees charged to Baldwin’s account in an amount of at
least $74,948.00 reflecting the commissions charged between July 1, 2004 and February 28,
2005; lost interest; and pre and post-award interest.

Respondents, Wachovia and Bielfeldt, requested dismissal of all claims against them in the
Statement of Claim, and in their Counterclaim, request for an award for indemnification; for
interest on any sum due for indemnity; for all costs incurred; and for such other relief as the
Panel deems just and proper.

OTHER ISSUES CONSIDERED AND DECIDED

In an Order dated November 9, 2005, the Panel deferred its ruling on Claimant’s Motion for
Sanctions until the hearing of this matter.

AWARD

After consideﬁﬂg the pleadings, the testimony and evidence presented at the hearing, the Panel
has decided in full and final resolution of the issues submitted for determination as follows:
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1. Respondents, Wachovia Securities, LLC and Dennis Bielfeldt, are jointly and
severally liable for and shall pay Claimant, Ottilia Dee Baldwm the sum of
$320,000.00 as compensatory damages.

2. Respondents, Wachovia Securities LLC and Dennis Bielfeldt, are jointly -and
severally liable for and shall pay Claimant, Ottilia Dee Baldwin, the sum of
$106,667.00 as and for attorney’s fees. In deciding to award attorney’s fees, the
Panel considered the pleadings filed by counsel, as well as arguments presented on
behalf of the parties, and determined that authority existed in awarding attorney’s fees
to the Claimant. :

3. Respondents, Wachovia ‘Securities LLC and Dennis Bielfeldt, are jointly and
severally liable for and shall pay Claimant, Ottilia Dee Baldwin, the sum of $4,000.00
as and for costs. In deciding to award attorney’s fees, the Panel considered the
pleadings filed by counsel, as well as arguments presented on behalf of the parties, -
and determined that authority existed in awarding costs to the Claimant.

4, Respondents, Wachovia Securities, LLC and Dennis Bielfeldt, are jointly and
severally liable for and shall pay to Claimant, Ottilia Dee Baldwin, the sum of '
$375.00 as reimbursement for the non-refundable NASD Dispute Resolution.

5. Except as otherwise specified herein, parties shall bear their own costs, including any
outstanding attorneys’ fees.

6. Any and all rehef not specifically addressed herem including punitive damages, is
denied.

FEES

Pursuant to the Code, the following fees are assessed: . SRR

Filing Fees "

NASD Dispute Resolution Wlll retam or collect the non-refundable filing fees for each claim:
Initial claim ﬁhng fee . =$ 375.00
Counterclaim filing fee , =% 1,250.00

Member Fees
Member fees are assessed to each member firm that is a party in these proceedmgs or to the
member firm that employed the associated person at the time of the events giving rise to the
dispute. Accordingly, Wachovia Securities, LLC is a party to this proceeding and is assessed the
following fees;

Member surcharge =$ 2,250.00
Pre-hearing process fee =$ 750.00
Hearing process fee =% 4,000.00

Forum Fees and Assessments

The Panel has assessed forum fees for each session conducted or each decision rendered on a
discovery-related motion on the papers. A session is any meeting between the parties and the
arbitrators, including a pre-hearing conference with the arbitrators, that lasts four (4) hours or
less. Fees associated with these proceedings are:

Two (2) Decisions on discovery-related motions on the papers
with one (1) arbitrator @ $200.00 =§ 400.00
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One (1) Pre-hearing session with a single arbitrator @ $1,200.00 =$ 1,200.00
Pre-hearing conference: August 29,2005 =1 session -
Seven (7) Hearing sessions @ $1,200.00 =$ 8,400.00
Hearing Dates: November 15, 2005 - 2 sessions

November 16, 2005 2 sessions

November 17,2005 2 sessions

November 18, 2005 1 session
Total Forum Fees =$10,000.00

‘The Panel has assessed 100% of the total forum fees in the amount of $10,000.00 solely to °

Respondent Wachovia Securities, LLC.

Fee Summary
1. Claimant, Ottilia Dee Baldwin, is solely liable for: .

Initial Filing Fee =$ 375.00

Less payments =$ 1,575.00

Refund Due from NASD Dispute Resolution =$ 1,200.00

' 2. Respondent, Wachovia Securities, LLC, is solely liable for:

"' . -Member Fees - =$ 7,000.00

. Fomum Fees R = $10,000.00.
Total Fees S - =$17,000.00 -

Less payments =$ 7.250.00

=$ 9,750.00

. Balance Due NASD Dispute Resolution

3. Respondents, Wachovia Securities, LLC and Dennis C. Bielfeldt, are jointly and severally

liable for:
Counterclaim Filing Fee =$ 1,250.00
Less payments =$ 1,250.00
Balance Due NASD Dispute Resolution =$ 0.00

All balances are payable to NASD Dispute Resolution and are due upon receipt pursuant to Rule

10330(g) of the Code.

ARBITRATION PANEL

Richard H. Potter -
Paul R. Freeland -
Robert L. Smith -

Concurring Arbitrators’ Signatures

/s/ Richard H. Potter

Richard H. Potter
Public Arbitrator, Presiding Chairperson

Public Arbitrator, Presiding Chairperson
Public Arbitrator
Non-Public Arbitrator

11/28/05
Signature Date
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/s/ Paul R. Freeland | 11/29/05

Paul. R. Freeland : - Signature Date

Public Arbitrator :

/s/ Robert L. Smith : 11/30/05

Robert L. Smith o Signature Date

Non-Public Arbitrator ‘ ‘ '
11/30/05

Date of Service (For NASD Dispute Resolution use only)
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One (1) Pre-hearing session with a smgle atbm'stor @ 31,200 00 =$ 1,200.00

i Prb-hearmgmnfemncc. August 29,2005 1 session
Seven (7) Hearing sessions @ $1,200.00 =$ 8,400.00
Hearing Datcs: November 15,2005 2 sessions
November 16,2005 2 scssions
November 17,2005 2 sessions
Ncmm_.l.ﬁmn
- Total Forum Fees = $10,000.00

The Panc] has assessed 100% of the totd] forum fees in the amount of $10,000.00 solely to
stpondentWacthecmues,Lm

_!;_tg Summary
. Claimant, Onﬂxa Dee Baldwin, is solely kablc for: ; ' '

Initial Filing Feo =3 37500

. Less payments ‘ =3 1,575.00

ReﬁmdDueﬁumNASDDispmeResohxﬁcn o , =$ 1,200.00

2. viprondaxt, Wachmna Secnnnes, LLC is mlciy liable for‘ :

. . Member Pees . =$ 7,000.00°
" Forum Fees - ___=$10.,00000

Total Fees = §17,000.00

Lesspavments =3 725000

' BalanoeDueNASDDupnteRmmhon =3 9,750.00

3. Rupoglrwts, Wachovia Securitics, LEC and Demnis C. Bielfeldt, are jointly and severally
lizble

. Counterclaim Filing Fee =$ 1,250.00
Lesg payments =
Balance Due NASD Dispute Resolition =3 000

All balances are payable to NASD Disputg Resolution and are due upon receipt pursuant to Rule
10330(g) of the Code.

AEBITRATION PANEL
Richard H. Potter . Public Arbitrator, Presiding Chairperson
Paul R. Freeland - Public Arbitrator
Robert L. Smith - Non-Public Arbitrator
curria
Richard H. Potter ) Signatore Date

Public Arbitrator, Presiding Chairperson
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Paul. R F d - : Signature Date :
Public Arbitrator
Robert L. Smith - Signature Date

Non-Public Arbitrator

Date of Service (For NASD Dispute Resolution use only)
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Paul. R. Freeland , | ' Signature Date
Public Arbitrator
I f ' , ‘ ’ y .
Alet LI, ol
Robert L. Smith ‘ Signature Date
Non-Public Arbitrator.

Date of Service (For NASD Dispute Resolution use only)
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